7 








5 


Page ly 








































ew Sersey Law Fournal 


OL. LXIV—No. 17 NEWARK, N. J., THURSDAY, APRIL 2., 1941 64 N. J. L. J. Index Page 189 Copy Ten Cents 


New Jersey State B Examinati 
: ae sis 5 i stockhol rs lerivy = . — - | y 

\CTIC E—V oid Judgment May This was < U kholder de rive ANNULMENT — False Repre- | . 

pe Vacated at Any Time. tive suit in which a stockholder sentation as te Citisenship | orne S rl 

FADING—Affidavit of Proof in| suing in the name of the corp- , Se a j 5 


, os Grounds for Annulment. 
Suit On Nate Must Contain ration allegee mismanagement —Fraud Sufficient to be Basis 
opy of Note. etc. by the directors. The corp- for Annulment Must Concern | |. ‘@) What are the provisions of the “due process” clause in the 
— udgment Entered on improper ration was joined as a defend- a Matter Material to the Well- 5th Amendment of the U. S. Constitution: what are the provi- 
ick uffidavit of Proof Is Void. ant in name only. Being of an Ordinary Person. sions of the same clause in the 14th Amendment? 
. Te! S pre me Cc yurt , fter hearing on - aging HUSBAND AND WIFE — Mar- (b) Have aliens and corporations the right to invoke the pro- 
ae ety : = oe oni reer aga’ a va — ‘y @nG@ riage is a Civil Contract in tection of the “due process” provisions? 
I iff-Prosecutor ompletely vindi ated Which the State has an Inter- (c) How may amendments to the Constitution of the United 
Zaccario, et als., De- The es See 6 lat States be proposed and ratified? 

oo. dé -Respondents whether directors are entitled to Supreme Court, New York Coun-!| 2- (a) What are the constitutional and statutory requirements in 
tall 1. 1941 indemnification or reimburse- ,,, Special Term, Part VI. New Jersey as to the notice which shall be given of the passage 
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on Schoenholz &|™ment Irom the corporation 10r None Thomas Laage. plaintiff, of a private, special or local bill? 
— heir reasonable expenses neces- _y_ pyarold C. Laage, defendant (b) Name three cases in which the legislature of New Jersey is 


gel tof ts: Ira J. Katchen sarily incurred in defending a April 14, 1941. prohibited from passing private, special or local laws. 

=a = stockholders derivative suit Attorney for plaintiff: I. M. To- | 3. Complainant is the widow of G., having married G. in 1930. G. 

sodring f ertiorari was Charging them with dereliction bias, Esq., (Sylvester Benja- died in 1935. At his death, G. was seized in fee of three tracts 
view the action of Of duty and in which suit they min, of counsel of land: (a) the first tract had been encumbered by a mortgage 

idee in vacat-| Were vindicated Attorney for defendant: Andrew placed thereon by G. before the marriage; (b) the second tract, 

Mathis ent of that court The question is a novel one in S. Fraser, Esq G., after marriage, purchased subject to a mortgage: and (c) 
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0 ed on promisory | Nev Jersey and the decisions in pecorg upon the third tract, G. gave a mortgage after marriage in 


























yther s ea Plaintiff sues to annul her which complainant did not join. G. left sufficient personal 
= tered. Fol-| uniform marriage to defendant, upon the property to pay all the mortgages. Bill to assign dower is filed 
—_ 2 dgment by de- First it must be remembered oround that he made certain by the widow against the devisees of the above tracts and 
_ i 1 affidavit. that the corporation is actually fajs, representations to her to against the executor to exonerate the above tracts from the 
wuick davs later. the tria] | th mplainant and hence, the induce her to marr him. She mortgage encumbrances. What are the rights of the widow, 

—— he | losing party if tl aire i rs are claims she relied upon these | and the devisees as to exoneration in the above tracts? 
vam pbell the round | Vindicated This would representations, believing them| 4. K., a widow, seeks to obtain possession from the heirs-at-law, 
—~ t wv defective. | + the tl a I having hae 4054015 to be true: and that she wi uld | in fee simple or for life, of a dwelling house which she claims 
Reilly ttl m it| party pay th and expenses not have married him had she | her late husband C. conveyed to her absolutely by the following 
— . homienk wd f the essful } ty. known thev were falss | document: “I give to K. for the sum of $1.00 house and lot 79 
Jon ol n mis¢ Furthei director, like tri Although val misrepre- | Halstead Street, Newark, N. J. (signed) C. witness E. P. C.” 
e, wi luty t u t i t pl She A the conveyan¢ iS based ¢ tenupt il agree- 
d i d. uno She has no evidence except he Wi Limo as to 
et ( rial. That one wa the conversations and transactions with her husband and as to 
0 ) suc tiff howeve is manner in which it was created. effect that defendant was a na- the fact that she received rent from her husband for the prop- 

Directors. like trustee hould be tyralized Ameri n citizen erty from the time of the making of the document 
t a f f confine In what cou hould relief b 

: b } f t } ) Is K competent v ¢ 
n é Tr} i ntradicted iden« (c) Assuming the validity of the document is established, what 

: - ! : blishe hat the , ere estate does K. hold? 

{ é gemnill é t ried th t Mi 31 ». In November, 1939. A., tne « er of 500 bushels of corn in bulk, 
I d l € 38, after ( about old 200 bushels thereof to H vho thereupon paid cash for the 
b t C C ¢ ee} i I ( d col ind agreed th A. that the co hould remain in A’s 
int oy le e. the t i establishir his in ence posed marrix the plain- bin until it hardened and then be delivered to H. In October, 

A rdingly, it is held that, di iff—who had alread, been in- 1939. an execution had been issued at the instance of X., a 
d 1G) t who have prevailed onthe formed that defendant was a creditor of A., and had been delivered to the Sheriff, of which 
ip kh lders’ deriva lative f Germany isked him execution H. had no notice. In January, 1940, the Sheriff, un- 

1 re entitled t reim he had become ituralized a de} 1id execution. levied against the corn in bulk including 
rations @ Per ia8- bursement indemnificat I itizen of this country. By way the 200 t hels purchased by H. Scoi fier the lev A. deliv- 
th di : here was dl x ration from the corporati f reply. he inquired whether it ered the 200 bushels to H. in accordance with his agreement. 
m er ia f the judg- for their reasonable expenses i ld make any difference to The Sheriff brings trover and conve m1 against H. Decide. 
S + 1a aqgment may the litigati her if in fact he had not been! 6. On October 1, 1939, a manufacturer sent silk to a dyer to be 

ralized. Sh ted that it dved. The dyed goods were delivered h anufacturer on 
Cf prois m= pes d ; = = é l vould, beca f h would not November 1 39, accompanied by | ne rk done on 
did : z marry him unle ne ere an which was printed All clain for Gamage mu e made 
tsuedon Signs Indicate Lean Years American citizen. When pressed Seale ten, ame ea. 
g S 1 Tac S for her reasor therefor, she - 
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Mvative Suit Charging them creased demand for his services _— Pers gre asi ae wale ager ment because of that depart- ly succeeded in getting the de- 
th Mismanagement Are En-|as a result of the defense pro- pipe rang a beso Desa : 
d to Reimbursement or gram is now pouring in froma... yg | der before issuing a certificate “It never was the intention of 
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t Expenses in Defending the The Treasury Department, for saga rosea = yes er Py onl The War Department has now these certificates be required to 
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n example, is anticipating a grow-|, .. would be arraved against changed its position, eliminating obtain a court order, and this in- 
ET . . la W 1 > arrayed agalns , ‘ : oud “lai weno as - 
IVELY ® ry of New Jersey ing volume of disputes with tax- , err He the em the court order requirement and tention was recognized by the 
: : him and his kin e thereup¢ 7 - Ta 
Insuring J pavers because of the increase id hs . tr ; ia to 4 Feupon | substituting for it an affidavit|Navy Department, but the War 
: 4 : te ner that he had been na- rag : ; { 3 
e in New in income due to defense spend- , set - * } ted setting forth full information as| Department insisted upon the 
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ing, plus the tax laws likely to be 7° ; ep to the party involved and as to application accompanied by a 
: ’ igi . him to submit proof thereof. et ay ‘ aa abe ; ” Ty inted . 
194 enacted in the next few years . : : ‘ame 1205 court proceeding necessitating court order,” Elston pointed out. 
: : : The following day he exhibited ; Tew i ts 
end Important Field to her thin en-cailed Geet maser the certificate. New Requirements 
& Any substantial increase in tax -2 27 TS S0-Calle@ Arst Papers Congressman Charles H. Elston In the War Department’s or- 





or certificate of hit: eclaration ; ° sas ee eee ‘ foc 
controversies requiring the ser- : — of his d _— of Ohio. a member of the mill- der making the change, issued 
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t Hollander &, vices of an attorney will tend to sence we _ ” — seme — tarv affairs committee, made this from the Adjutant General’s of- 
— igi apee oe tr ee a ican citizen. She  remarke i es ‘ tee it is state -ertificate 
ack and Albach make itself felt widely among the a : Gual decease of announcement in a letter to Ed- fice, it is stated that certificates 
ALK aii Aive ai - that i was n e tinal pcre ‘ aunt oc a © ig 
back members of the legal profession, Mea a an & , a te ward Strasser, Assistant Prose- will be issued upon the applica- 
1D¢ t ne wWre —_ re er . : - s ° 
A. Hollander & there being something like 25,000 a. me oe T eutine Attorhey of Hamilton tion of any person interested 
A. ianaer : ere attention to the fact that the ~ ee oF : where thev are desired for use 
& Weisman lawyers who are registered to paar ti —A * iti County, Ohio. where ey are desi! fo Ss 
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vid Saperstein practice before the Bureau of In- ~. nt aa saline on assured Efforts Rewarded in proceedings affected by the 
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. 2 ee > Congressman to see if something lief Act, provided the applica 


lication for an order of Tax Appeals. Ans ¢ > had htoj ; 
2 to the defendants the The billions of dollars in con- final decree, but that he ha could be done to obtain certifi- tion embodies,s to the extent 


been unable to find it. She be- ‘ 
2 apply for counsel. fees ‘ : ED a cates from the War Department nd 
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‘Ne corporate defendant (Continued on page 3, col. 3) (Continued on page 8, col. 5) | without an order of Court, and (Continued’on page 5, Col. 9 
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( a trom p i P Ar! ece P ermil! Y Importance of Meeting ai De gB 
ALIMON ¥ — HUSBAND AND de i n Time of Crisis Stress tg 
WiFE—There is No Vested . ieee ‘ ae e for and that a é yowered de mi In Announceme: amd 
Right to Recover Unpaid Ar- : €aa t entry} d dist Phe its ty et f affidavits li Y hing CCNS - 
rearages of Alimony or Main- °“ 4 : uf lected were t é ppiled tO jn alld which sh ib . une liberal wing of the - 
tenance. - . Caxt om, Oe. tne Dal- cepted fact and which reject- Bar to take part é 
—Chancery in its Discretion May ‘Y ‘© * : t e to be retained nen d. The general rule i ‘ I ' 
Extinguish or Modify the Un : { ‘ ' injuncti pendente lite ili not Lawye Guild has 
paid Arrearages. ul It i t 4 thal nort- be a de 1ere mplainant’s sued Guild head 
ESTOPPEL—Under Proofs in this é e fandai 4 affidavit e met b full d The . ni 
Case Held Wife Estopped From @™©°"! Nas the aut) taining the explicit de dei th. Th Detroit, May 3] 
Claiming Alimony Arrearages 1G . t } pert i prude wner. The ¢ ff R rt W. Ke 
In Cl oe N | j F ented elimin; La di 
Betwy 1 T. Duff ( : ¢ hould t ed t presid 
plainant d I P.D ! é ! 4 defenc king De ; a 
Defendant tea nt tl r! Lge The plaintifl n 1 pat ing | ent United Stat } 2 st cle gi 7 
April 15, 1941 Pa} t d 1933. Yet to the agreement, hence it is n Sup ( Decis é i i : 
For complainant Gilh Ry d he bind er bu ne! tend tl , , ¢ betwee he forces 
Yauch, Edward Gilhool) husband's death Whe é evident é elat ship. of the freedom of speecl d and the subverte1 
For executors of the last wv AWal't i P] ff as a range! aS eN- pre and could t be prohibit- CY, the ann O en 
Francis P.’ Duffy: Ph A, assert then d yerson titled to regard the situation ob- ed. In the lig “The fifth annua . 
Donnelly n rigi 1 jectively sions, 1t appears t will take place at a ines 
Herr, A. M have bee rted migh ave The facts and proofs show that picketing by stat precedented natio: 
Complainant secured decree ulid de e the but dead, the defendant did have repairs tutional, hence sin national crisis, when « 
for separate maintenance in “he long delay: explained sat-, made to the house, took care of rights “as such” — nig ce iple wi Wedn 
March 1923 by the term yf ISfactorily, amounts to lache renting and of rent collection, from the ban of injunction he ed the formation of « roe bt 
which the husband Francis P There dence here that de- collected rent from the owner, injunction may only be had if 2atilo threatened \ * in 
Duffy was ordered to pay her $10 Cedent paid over $1,100 epairs and exercised full control over the picketing is ‘“‘enmeshed h “ion , 
per week. The husband paid until t ‘omplainant propert and the premises, leaving the nomi- contemporaneously unlawful vio- __ The ircumstances u! _— ial 
February 18, 1933, but it her factors which would di- 11 owner with no control what- lent conduct”. It is now also set- ‘1S meeting is to be 
alleged he made no payments Cate the parties had made some: soever. In this posture the jury.tled by these cases that a ike pointed out, “dram: 
thereafter. He died May 7. 1939, @rrangen t be é ther was entitled to find that the de- or dispute between employer and deepen the significa 
leaving a will under which Peter S€!V¢ fendant was in possession of the employees is no longer a pre deliberations and imp 
J. Duffy and Philip F. Donnelly Accordingly, it is held that house to the exclusion of the requisite to picketing. The old espo sibilities upon tl} 
qualified as executors. On May COmpiainant stopped from de- owner and was either the land- rule of “no strike, no picketing ~ ‘ pote honored wit! ruest 
11, 1940, complainant obtained an Mandi the arrearages and the lord or mortgagee in possession. no longer applies. f Guild leadership 
order reviving the action and Petition will be disn ed A mortgagee by taking posses- teversed ‘The progressive 
naming the executors as defend - ( ssumes the position of CIVIL SERVICE—Court Attend- — Rss row 
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claimed to be due amounting to Possession Has Duty of Main- callins the relationship an dem of the Goust of Common aan ore se the b ; 
$3,240 taining Premises As a Prudent agency Pleas May Not Be Removed by thin wont 4g ae 7 ae gies Thurs¢ 
The defendant executors have Owner Affirmed with ts the Sheriff in a County which prc vet — ng pian ; z Branch 
moved to discharge the order of —Mortgagee Cannot By Agree- Adopted the Civil Service Law. the pe ac rt ve og _ne 
revivor and dismiss the petiti ment Designating Himself As LABOR — INJUNCTION — Pre- New Jersey Supreme Court ret et bs ~erageney 4 . 
Complainant contends that a1 Agent For Owner Avoid Liabil- ™ Ini wee prac 7 Frank B. Luker. Sheriff of the impeé — a we d 
junction Will Not € appoint them. 
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| Trenton Backes, A.M., 
Rogers, A.M. and 
Trapp, A.M. 
Wednesday, May 7th 
Freehold Trapp, A.M. 
Friday, May 9th 
Bridgeton Erickson, A.M. 
Jersey City Van Winkle, A.M 
Monday, May 12th 
Atlantic City Erickson, A.M. 
Camden Knight, A.M 
Tuesday, May 13th 
Elizabeth Herr, A.M 
Hackensack Campbell, A.M 
Newark Grosman, A.M 
Trenton Backes, A.M., 
Rogers, A.M. and 
Trapp, A.M. 
Wednesday, May 14th 
Phillipsburg Trapp, A.M. 
Friday, May 16th 
Bridgeton Erickson, A.M 
Jersey City Stanton, A.M. 


Stafford, A.M 
May 19th 


Paterson 
Monday, 


Atlantic City Erickson, A.M. 
Camden Knight, A.M. 
Tuesday, May 20th 
Hackensack Campbell, A.M. 
Newark Matthews, A.M.°- 
Trenton Backes, A.M., 


Rogers, A.M. and 
Trapp, A.M. 
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Aloysius Mec Mahon of 333 Fair- 
mount Avenue, Jersey City, died 
April 14th, w hile on his way to 
visit his son at Fort Lee, Virginia. 
He was 63 years old. 

Mr. McMahon was admitted to 


the bar in 1298 and became a 
counsellor in 1902. After engag- 


ing in private practice he was 
appointed first assistant to Pros- 
ecutor John Milton in 1923 and 
became acting prosecutor in 1928 
when Mr. Milton resigned. Short- 
ly thereafter he was designated 


|a deputy attorney general by At- 


torney General Katzenbach. 

In June, 1930, Mr. McMahon 
for the 
Jersey City Board of Education, 
which office he held at the time 
of his death. He was one of the 
attorneys for the Democratic 
County Committee in the Cape 
May Senate probe in 
1936, 
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Lean Years Ended 
(Continued from page 1) 
tracts let by 


Departments, 
creating any gre 


the War and Navy 
while far not 


sat call for pro- 


so 


fess.vnal services, may be expect- 
ed to do this in tine If the 
World War experience is a reli- 
able indicator, hundreds and 
perhaps thousands of contractors 
and subcontractors will be avail- 
ing themselves of the services of 
an attorney before the final 


chapter is written in the defense 
program. 
Anticipate Numerous Claims 
The Justice Department 
cipating a marked rise in claims 
r and against the government 
trowing out everything from 
an army contract for a canton- 
ment to the shipbuilding con- 
tracts of the navy and the Mari- 


is an- 


ol 


time Commission. Inasmuch as 
the dollar volume of spending is 
going forward at an unprece 


dented speed and is scheduled t« 
for five years instead of a 
two-year period as was the case 
in 1917, it improbable that 
the claims litigation growing out 
of the defense program will run 
far ahead of that of the World 
War. 
Federal 

meanwhile, 
to an increased 
both old and new, which will last 
into the fall at least, and which 
will be reflected in a correspond- 
ing demand for services of law- 
vers. 


Tine 


last 


ls not 


agencies, 
looking forward 
sale of homes, 


housing 
are 


Loan Bank Board, 
ci} the other hand, is reporting 
n iting activity in both the 
ew and old home field, and like- 
visc expects that the ris.ng sales 
volume will continue unabated 
for the next six months or So. 
Forecasts of both the FHA and 
HLBB are based on anticipated 
business in the private real es- 
tate and home building fields. 
Trust-Busting Drive 

The recent congressional deci- 
sion to up Department of Justice 
appropriations by a million dol- 
lars for a defense trust-busting 
program is certain to result in a 
sharply rising volume of indict- 
ments and civil complaints al- 
leging violations of the laws 

against monopoly. 

On the basis of the past record 
of the anti-trust division, it may 
safely be presumed that the 
number of business men finding 
themselves in need of legal coun- 
sel will run into thousands, be- | 
fore another year is past. | 

Another federal activity ap- | 
pearing likely to send quite a 
number of persons to the nearest | 
lawyer’s office is the enforcement 
of the alien registration act. The 
Department of Justice is prepar- 
ing to stage a nation-wide check 
to see that aliens did not falsify 
their statement, and to catch up 
with those who did not register 


Home 


because of illegal entry or for 
other reasons. 
Draft Dodgers’ Cases 

Anothe: group who will be 


to look after 
draft dodg- 
have been 
as 40,000. 
Investi- 
ampelgn 


needing an attorney 
their right the 
whose numbers 
estimated at 
The Federal 


s are 
ers 
as many 


Bureau 


oi 
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CIVIL SERVICE TEST TO ATTRACT RECORD 
TURN-OUT OF LAWYERS 





Over 5,000 Are Expected to Try 


~~__ For Federal Jobs In April 


26th Examination 


Washington, (CONS) The 
Civil Service Commission is ex- 
pecting a record turn-out of 5,- 
300 young lawyers to compete in 
its junior legal assistant examin- 
ation, to be held April 26. 

This is the examination used 
by the federal boards and bu- 
reaus in selecting the young men 
who will be the executives run- 
ning the government a few years 
hence, and the record total of 
lawyers competing may be due 
in part to the fact that prospects 
for securing a job in the federal 
service were never brighter, 
thanks to the defense program. 
Provides Ever-Growing List 

History of this examination, 
which is given once a year, shows 
that over the past 10 years it has 
provided an ever-growing num- 
ber of young lawyers to staff the 
federal agencies, as the govern- 
ment has placed increased reli- 
ance upon men with the back- 
ground of a legal education to 
run its affairs. 

The junior 
amination, 


assistant ex- 
however, does not 
qualify the young lawyer for a 
position as an attorney on the 
staff of some general counsel. 
These executive jobs, however, 
which a lawyer is better quali- 
fied to hold than anyone else, are 
many times as numerous as the 
so-called attorney jobs, and 1s a 
consequence provide a better op- 


legal 


portunity for the young man 
with a yen for a career in the 
federal service. 


The young attorney securing a 


to round up those who failed to 
register last fall. 

The FHA and farm credit 
agencies are expecting to take 
advantage of the defense pros- 
perity to make a determined ef- 
fort to collect up some of their 
bad debts, while the wage and 
hour division is going about the 
business of checking up on vio- 
lators of the wage and hour act 
with an increasing enthusiasm, 
and this together with a growing 
volume of employe damage suits, 
gives every indication of creat- 
ing an increased number of test 
suits involving the coverage of 
the act. 


job through junior legal assistant 


examination should not expect to 
transfer to an attorney position 
later, and the chances are that 
his name will never appear on 
the payroll as a professional em- 
ployee. 


However, he can look forward 
to making nearly as much, if not 
much money, as the young 
lawyer who starts out in an at- 
torney position on a _ general 
counsel’s staff. In fact, the op- 
portunities for advancement in 
the administrative service likely 
as not will come faster than 
would be the case if he was doing 


as 


Strictly legal work. 
[lany a young lawyer has 
taken an administrative job 


thinking he might later be trans- 
ferred to an attorney position, 
only to find after a few years 
that this would mean too much 
of a sacrifice in salary. Fact of 
the matter the government 
has a far greater use for the ser- 
vices of executives with a know- 
ledge of the law than for lawyers 
with nothing more to offer than 
the legal talent qualifying them 


is 


to hold down attorney jobs. 
An estimated total of at least 
35,000 law school trained em- 


ployes are working for Uncle Sam 
in the administrative as 
against 6,000 to 7,000 lawyers ac- 
tually holding attorney jobs. 
Catches Recent Graduates 


service, 


The junior legal assistant ex- 
amination is designed primarily 
for the current crop of law school 
graduates and attorneys who re- 
cently received their degrees, and 
leads immediately to jobs paying 
$2,000 a year for those making 
the highest grades. 
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THE ADMINISTRATIVE PROCESS AND 
JOBS FOR LAWYERS 


Three recent items from t 
Court and Commercial Newspaper Sy1 


ncws 


fers openings for 300 attorneys 


mission, Reconstruction Finance Cory 


$2600 
positions 


range from 
bracket 


of these 
number 


positions 
of higher 
other 


and agencies 


That these positions are not to be 


attested by the fact that when An 


can well-afford to set high standards 
the great number of openings does | 
profession frequently characterized a 

But the cheer may not 
bar as a whole is concerned, there is 
tion. Such a substantial need for |: 
but anather indication of the treme 
ministrative process, and not only of 
government’s increasing power and 
and private enterprise. If so 
the interests of the agencies what ste 
the public. Certainly 


be entirel 


rrany | 
Dileiliy 3 


the policy adv 


to discourage private parties from re 


matters before these agencies is not 


Nor does the absence of adequate con 
panding administrative power reassure 
} 


ernment by law rather t by me! 


The bills now 


1an 


pending Conegre 


ards of administrative conduct. read) 


system of severance of 


prosecution and judicial determinati 
tion. The more rapidly the field expa 
be to effect necessary readjustments 

For perhaps 1500 lawyers there 1 
hood suggested in news from W 
bar and the publie had better take no 


in these dispat 


view and a 


the 


ches 


Assistant 


lachinct 


he Washington 


oration, Federal 


00 
available 


$6500.00 with a 


Earlier 


to 


had just the 


10ld’s division 


lor 


for applicants 
yrovide a note cheer 


overcrowded 


ol 
S being 


Vv unmitigated 


iwyers by federal 
ndous of 


the process itself but 


expansion 


control over private citizens 
awyers are needed to further 
ps are being taken to protect 
ocated by some congressmen 
taining their own counsel 
1 step in the right direction 
trols on the exercise of 
re those who believ gOvV- 
SS tha \ id pi de sta 


y means for independent re- 


the powers of investi 
n should 
nds. the mo 


DE ne n ins 


tice of the other impli 


TRIBUTE TO JUDGE EDWIN C. CAFFREY 





The Essex County Court Hous 
on Wednesday of last week whe Judg 
in for a third term on the Ci t b 
largest courtroom is crowded 
ceremony Nor is it usual to have so 
of the bar of another county come so 
spects and bestow their gifts to < dg 


vicinage 

The Bergen County delegati 
Prosecutor John J 
monies. President 
Association and many 


and on behalf of the 

















to Judge Caffrey Spec trib SW 
iawyers including A ur T. Vander 
Wachenfeld, Gerald McLaughlin, for 


sociation a1 


tion 


Ga Harry Green for the 


vitnessed an unusual scen¢e 
Edwin C. Caff vas 
i i> } 
vyers and judges $ 
q + 
ce a deleg be 
me distance to pa é é 
7€ } YY < 
N z he 
St gracious mas ere 
1e Berg ( Ba 
vvers Wel enc 
colf ¢ bs é esente 
I ilso paid »y Essex 
bilt Proseci W d 
the Essex County Bar As 
Jers State Bar Ass 


office of 
idicate indicate that there are 
cpportunities for employment far some 600 lawyers in federal agen- 
cies. The immigration service now in the Department of Justice of- 
Attorney-General Thur- 
man Arnold's anti-trust division may have over 200 jobs for law- 
yers and other agencies, such as the Federal Communications Com- 
Power Com- 
mission, Veterans Administration and Federal Trade Commission 
have need for approximately 100 more lawyers 


So far as 


another aspect to the si 


the 


of 


the 


Salaries in most 
liberal 
accounts 
have told of more than 500 openings for lawyers with the F. B. I. 


asking 
called for 164 
lawyers two years ago some 8000 applications were received. With 
such large numbers applying for government positions the agencies 
Nevertheless 
ior 
the 
tua- 
agencies 
ad- 
the 


ex- 











| Voice of the Bar 


RITICISM 


— | 





New La Journa 
Dear Siz 
Your editorial criticism 64 
N. J. L. J. 168) of the recent 
pinior of Judge Rosecrans 


Warren Orphans 
(64 N. J. L. J. 153; 
236) relative to the 
the Soldiers and 
Sailors Civil Relief Act pro- 
ceedings in the probate courts 
seems to treat a serious situation 
lightly and hazard the con- 
clusiveness of decrees because of 
inconveniences or difficulties in 
showing that a party affected is 
not in military service and hav- 
ing his rights protected. I think 
that the opinion of Judge Rose- 


in the 
Court 
19 N. J. Misc 
application of 


to 


to 


crans is not ‘‘an unduly burden- 
some interpretation”, but one 
which may be generally complied 


with by a simple affidavit of the 
proctor or the petitioner or other 
party made upon information 
and in those cases in which the 


facts are difficult to obtain the 
answer is that such is the law 
and it should be followed 

Next, there is no case in our 
practice “where the plaintiff 
himself enters the judgment” 


judgments, default or other- 
wise, are those entered pursuant 
to a court order on motion of 
a party. The first sentence of 
section 520 (1) refers to “any ac- 
igated or not. The third 
sentence provides for the neces- 
sity of a special order before the 
entry of any judgment where no 
affidavit of non-military service 
is filed. 

The power to vacate a judg- 
ment is no answe excuse for 
not filing the affidavit The 
rights of other interested parties 
are also concerned. No one may 
act with upon a doubtful 
judgment. Judge Rosecrans pro- 
perly points out that only by 
‘ompliance with the Federal act 
‘‘will decrees import that final- 
ity to which parties are 
titled.” 


All 


1 0; 
tion, 


ror 


Safety 


en- 


ais 


The’ editorial 
startling 


Federal 





reason for ignoring the 


act. “If an accountant is 

S990 alt +h ot ole . 5 

willing to take the risk that the 
lecree allowing his account may 


thought that 


look out for 


aside, it is 





him is the repre- 
sentat rs and the 
trustee for all interested parties 
It is not his decree. And courts 

e not to deliberately overlook 
evasions of law 

As to the appointment of coun- 
sel. the Federal act distinctl 

vides that under certain cir- 








I€ n h 
be designated. Judge 
Ros s dist t limited tl 
~s Tt I S ipl tme + 
ases which the act gave a 
t! nd t as e ed 
s yests ses terest- 
S } a appeal 
he writer the edi 
ites that no such af- 
s ed the 
inty courts und he 
Undoubtedly, he has 
rea access to the Surrogates 
records but examination of the 
thousands of files for this inf 
mat would seem to be diffi- 
I he spoken to lawyers Of ex- 
yerience in probate matters 


they have 


s, and 


subscribe 








BAR ASSOCIATION NOTES 





Plainfield Bar Association 

George F. Hetfield, Vice Presi- 
dent of Plainfield Bar Asso- 
ciation an that Francis 
A. Gordon, of Elizabeth, will talk 
informally on ‘Trial Technique’ 
before the Lawyers’ Forum 
Wednesday evening, April 30th 
at 8:00 o'clock at the Confer- 
ence Room, City Hall, Plainfield 
A short business meeting will be 
held at 7:30 P. M. 

On Tuesday, May 27th, a tes- 
timonial dinner will be held by 
the Plainfield Bar Association in 
honor John H. Winans and 
Judge William A. Coddington, 
celebrating the 51st and 50th an- 
niversaries of their admission to 
the New Jersey Bar. This dinner 
will be held at the Twin Brooks 
Country Club, Watchung. Charge 
for dinner will be $1.25. Tickets 
will be distributed by Harry F 
Fass, Chairman. 


the 


nounces 


on 


of 





Passaic City Bar Association 
The Passaic City Bar Associa- 
held their regular monthly 
meeting April 14th, at the Dis- 
trict Court Rooms and enjoyed a 
program that surpassed in inter- 
est and entertainment any other 
meeting of its kind 

C. Walter Rice, president of the 
association, presided, and one of 
the largest crowds ever to attend 
a bar meeting was present 

The feature of the evening was 
a legal information quiz. Joseph 
J. Weinberger, former City Coun- 
sel of Passaic, acted as modula- 
tor. The judges were Clifton Dis- 
trict Court Judge, Donald Col- 
lester, former Clifton District 
Court Judge, Maurice F. Karp 
former Passaic District Court 
Judge, Peter Peretti, Casimir 
Silski, and Rabbi Max Zucker 
The audience given an en- 
tertaining harpoon on legal ques- 
tions and legal celebrities of the 
State of New Jersey. Mr. Wein- 
berger also related several amus- 
ing anecdotes. 


ion 


was 





William M. Gurtman f th 
Passaic Bar, gave a most in- 
formative discourse on the ques- 
tion, “*Present-Day Decisions 
the ited States Supreme 
( He analyzed the liberal 


tenden Court in relati 
to the growing powers of the fe 


eral government 


f the 


The meeting was under the di- 
rection of the program mmit- 
tee whicl isists of Messrs 


Joseph Grossman, Sigmund Un 
er, Joseph Goldstein and 
The n 
the Passai City 


o 
Sugarman 


ue 
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Hudson County Bar Associa; 


been 
Ann 
has bee: 
June 19t 
promisec 
Play D 


has 
the 


Rye Beach 
as the site for 
Day. The date 
ively set for 
Committee has 
ger and better 
ever. There will be soft 
and all the sports tl 
Beach affords. Only mer 
good standing, (i.e., the 
»9f 1941 membership car 
be entitled to attend. Re 
dues to Michael King. 

All members desirous 
peting on soft ball team 
get in touch with the f 
persons 

Jersey City—James M 
and Louis P. Brenner 

West Hudson—Judge I 
ney 

North Hudson—Judgs 
ham Lieberman; 

Hoboken Frank & 
and Dominick Rinaldi 

Only those whose na 
registered in the official 
will be able to particip: 

ALBERT L. ZOR 


“Unfortunately, the 
has been presented 
version of the lawyer as 
and shyster lawyer, and 
of information to the < 


the public has been led 


lieve this, and that law 
a drag on progress and t 
Association represents 


selfish clique from wh 
thing constructive can 


notion 
those 
down 
practi 


pected These 
been fostered by 
ed in breaking 
strictions in the 
law 

Lay hostility to the le 
fession has encouraged 
croachment of admir 
bodies the work of 
has hampered Bar As 
projects both local and 
and affected the « 
tus of many lawyers 


for inroa 


on 


has 
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this field of law practi 
The need for inforn 
public as to the nature 
lawyers’ work, his fu 
society, his value to tl 
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Soclai progress 
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ATTORNEYS’ EXAMINATIONS 


(Continued from page 1) 





three days from date of delivery of the dyed silk, other- 
t allowed”. On January 1, 1940, the manufacturer found 








h ) be damaged due to unskillful dyeing. No notice of or 
* damages was given the dver til May 1, 1940. when 
was commenced by tl manufacturer. (a) What was 

h al re onship betwee the manufac turer and dyer 

n the manufacturer recover damages? 


ha hi rr sale. S. wants to buy it and borrows the 

go to Lodi for the purpose of trying it out. S. said he 
would re it in one hour, but drove some distance beyond 
Lodi and three hours. At a place beyond Lodi, with- 
eligence the part of S., the horse broke his leg and 
be killed. R. brought action to recover the value of the 
Can he 


yrse I¢ 


return 
Was gone 


on 





recover? 


























0 hired from B. an automobile for use in his business and 
pu charge of his servant who at the close of the day’s 
« s to put the automobile in his master’s garage In 
of A’s instructions, the servant used the car to attend 
to ne private business of his own and left the car on the 
str The car was stolen. Discuss A’s liability to B. 
and a) M., while a passenger on the A. railroad, was injured 
th sh the negligence of the railroad company. He retained 
x 1 attorney-at-law; and in a written agreement authorized 
x settle with the company or to bring action against it for 
damages, and in consideration of the services to be performed 
agreed to pay X. 50% of whatever might be recovered. In the 
same contract M. “sold, assigned and transferred” to X. 50% 
1at might be recovered, and also agreed not to settle with 
the company or to discontinue any action brought against the 
company. Notice of this agreement was served on the company. 
Before action was instituted, the company settled with M. and 
received from him a release in full of all claims. Has X. any , 
relief under the contract or assignment against the company 
b) Assume above facts except that action had been instituted 
by X. in M’s behalf prior to settlement. What are X’s rights? 
A ned a farm and orally authorized B., a real estate agent, 
t ll it for $10,000, agreeing to pay B, five percent commis- 
sion. B. negotiated with C., a pruspective purchaser, for the 
sale of the farm, and C. deposited his check for $1,000 with B. 
who gave C. his receipt, setting forth that the payment of $1,000 
was to apply on the purchase price and that an additional 
$4,000 was to be paid in cash, and $5,000 by a mortgage on the 
farm. No written contract was entered into between C. and A. 
Later, C. decided not to buy the farm and stopped payment on 
the check. (a) A. sues C. on the check. Decide (‘b) B. sues A. 
for recovery of his commission. Decide. 
a) An execution was issued against one of several partners for 
an individual debt and levy made on specific partnership pro- 
perty. What effect does this have? 
b: The firm of A. & B. having assets of $10,000 and liabilities 
of $15,000, makes an assignment to C. for benefit of creditors 
Later, A. and B., having individual obligations of $5,000 each 
and assets of $6,000 each, also make an assignment to C. for 
benefit of creditors. How should distribution be made by C.? 
t appears that A. personally paid firm debts to the amount 
f $300.00 and has filed a claim for that amount against the 
partnership which became insolvent and is being liquidated. Is 
he entitled to be paid? 
Draw contract for sale by A. to B. of land (omitting description) 
part of consideration payable in cash and the remainder by 
the iving of a mortgage on the premises in question. 
A d B. had equal interests in a partnership which was dis- 
solved by mutual consent. The general creditors had claims 
f ),000 and a judgment creditor a claim of $10,000 against 
the partnership. A., in his own behalf, made a compromise for 
$15.000 he creditors and received from them, including 
dg 2 memorandum, in writing, exonerating 
m incurred b f his con- 
* f 1) Is A’s comproml: se effer é 
2 nd € lay tl idgme be discharged 
3) H I rights d obligations of B. affected 
i ‘i ' du pa! ! ) d 4,H 
A B. affected 
Ple s F. and Y. on Y’s promissory note for $500 to 
rd f F. It appears that Y. was induced by F. to sign the note 
t cor sider ion in order to assist F financing the pur- 
h automot s from A. F. endorsed and negotiated the 
X. for value and before maturity. in breach of his agree- 
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ment with Y. Y. was permitted by the trial court, over objec- 
tion, to prove that X. had previously purchased from F., other 
notes to his order, payment of which had been resisted by the 
makers thereof because of alleged fraud by F. Discuss the 
court’s ruling. 

The Board of Education of the Borough of A. was a deposito1 
Bank X. The Bank charged against the account of the 
Board fifty checks aggregating $10.000, between January 1, 1938 
and January 1, 1940, which checks were signed by the Presi- 
dent and Clerk of the Board, the regularly authorized officers. 
to the order of individuals who were not entitled to receive the 
moneys for which the checks were drawn. The Clerk forged 
the names of the payees and deposited the checks to his per- 
sonal credit in the Bank, later splitting fifty-fifty with the 
President. An employee of the Board, who, each month. re- 
ceived the returned vouchers, failed and neglected to examine 
them. Upon discovery of the forgeries, the Board made demand 
upon the Bank for the amount of the checks so paid by it out 
of the Board’s account. Discuss the rights and liabilities of the 
Board and the Bank. 


16 and 17. Testator, in his will, provides: 
(1) All debts be first paid. 


ry 
or 


_ 
ill 


(2) Bequest of $5,000 to his wife in lieu of dower in his real 
property at 100 Broad Street, Newark. 

(3) Bequest of a designated U. S. Bond to John Doe. 

(4) Bequest of his automobile to his brother. 

(5) Devise of house and lot at 100 Broad Street to son, John 
(value $25,000). 

(6) Bequest of $5,000 to each of his three children. 


(7) Residuary estate to wife. 

After testator’s death, it was ascertained that the Bond had 
been sold by testator in his lifetime, and the proceeds deposited 
in testator’s bank account; that he died seized of 100 Broad 
Street; that the personal estate, exclusive of the automobile, 
amounted to $20,000 in cash; and that the debts, taxes, and 
administration expenses amounted to $10,000. Discuss (a) the 
rights of the respective beneficiaries, and (b) distribution of 
the estate, the widow not dissenting to the bequest to her. 
Determine and discuss the legal sufficiency of wills executed 
by testators in the following cases, (assume that all other re- 
quirements of the statute have been complied with): 

(a) A witness, at the request of the testator signed testator’s 
name to the will. Testator thereafter acknowledged in the pres- 
ence of two witnesses that the will was his. 

(b) Testator, being unable, because of physical infirmity, to 
write his name, a witness guided the hand of testator, in the 
making of his signature. 

(c) Testator, being unable to write, made a cross instead of his 
signature. 

(d) After signing his name, and before the witnesses signed, 
the testator inserted an additional paragraph. He did not sign 
again, but thereafter acknowledged his signature. 

The trustees of an incorporated private school for the educa- 
tion of youth solicited and obtained from its alumni and 
friends, gifts of money and stock aggregating $50,000 for its 
endowment fund. Investments made, together with the stock 


donated, were kept separate as a trust fund, the income alone . 


being used to provide scholarships for worthy boys, pursuant 
to the purpose declared when the fund was obtained. There- 
after the school became insolvent, a receiver was appointed. 
the assets of the school corporation were sold, and the school 
ceased to function. The creditors received total dividends of 
$30,000, equaling 25% of the proved claims. The endowment 
fund is still undisposed of. What would you advise one of the 
donors of the fund, (a) as to his rights and the rights of the 
receiver in the fund, and its ultimate disposition; (b) What 
court has jurisdiction and who should be made parties? 

A bill is filed by the complainant for an injunction to restrain 
the defendant from making use of a right of way to the use of 
which complainant claimed the exclusive right. The complain- 
for a preliminary injunction to restrain the 
ithe u said right of w pending a hearing 
this application defendant’s answer and 
I the right the right of way in 
i granted by complainant’s predecessor in t 
defendant’s predecessor in title, and has been used by 
Should the Court 


20. 


ant also apples 


defendant from 
the bill. On 


eee ‘ arth ¢} + 
amdavit SE icrtn tna 


se of ay 
the 

to use 
title 


defen- 


preliminary 


questi 1 Wa 


for filt Issue a 


dant 
injunction? 
Complainan the Court of Chancery for an 
certain business 
title to which is in the hus- 
irety. the rents of which 

The husband filed 


a bill in 
nting { I her husband 
ite in the City of Newark 
ife as tenants by the ent 
ted by the husband 

wer denving the wife’s right to an account under the facts 
set up in the bill of complaint. and alleging that the com- 
wife had deserted him without justification and was 
adultery with another man. What grounds would 
a motion to strike the answer? 

a grocery store to buy food for her family and 
four-year-old boy, who accompanied her. The 


~ 


t wife files 


concerning 


have been colle an 


living in 
urge in 
A mother enter 
candy for her 


you 


Continued on page 8, col. 1) 


Court Order Unnecessary 


(Continued from page 1) 
known to the appiicant, the fol- 
lowing information relative to 
the person concerning whose 
status the certificate is desired: 

Full name; if believed to be in 
service, the name under which it 
is thought that he enlisted or 
was inducted and the date and 
place of his enlistment or induc- 


tion; the date and place of his 
birth, and his last known ad- 
dress. 


Affidavit Necessary 

The application must be ac- 
companied by an affidavit ex- 
ecuted by the applicant or some- 
one on his behalf showing that: 

1. There is a proceeding pend- 
ing which is affected by the act. 

2. The proceeding was filed in 
(name the court where filed) and 
the number and title of the pro- 


ceeding are (give the official 
number and short title of the 
case). 


3. A certificate of record of 
military service is requested as 
to (naming the person or per- 
sons) and the person, or each of 
the persons, named is a party to 
that proceeding. 

Where Person is Female 

As Army nurses are the only 
female personnel in the United 
States Army, requests for certifi- 
cates regarding military service 
of women should be submitted 
directly to the Surgeon General 
who has custody of the records 
of such personnel, the order 
adds. 

It is also stated that “in view 
of the time unavoidably entailed 
in searching through War De- 
partment files and the conse- 
quent delay which may thereby 
result in litigation, the coopera- 
tion of all concerned is sought in 
limiting applications for certifi- 
cates to those cases wherein 
other evidence of military status 
or the absence of such status is 
not readily available.” 
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ATTORNEYS’ EXAMINATIONS 
Continued from page 5 
mother is also accomvanied into the store by a d end 
who was gossiping with tl nother on topic in 
terest and who had no tention of maki I All 
three are injured by the unexplained fa of f 
store. Actions against the store owner are sti ed il ehalf 
of the mother, the chiid and e friend. Discu the duty and 
liability, if any, of the store owner to the respective plaintiff 
23. Plaintiff sues Board of Chosen Freeholde of Mercer County 
for damages arising out of early morn de ! e of 
defendant’s highways in which plaintiff hile di d 
the highway truck barrel larding an excavation in the 
highway, necessary for construction purposes The proof 
showed that the excavation wa idequate rded | 
barrels on each end, upon the top of ea I 
a bomb torch which had been filled and hted the eve 
previous to the accident, and, with the exception of the one 
struck by plaintiff's car, were found burni the next m« i 
Both sides having rested, what motion should be made be 
half of the defendant and on what ground 
24 Plaintiff sues Smith and Brown for an ed ror is a 
sault uport him by both defendants acting in concert. At the 
trial, the proofs show that while both defendants made a 
joint assault, only one, Smith, actually struck plaintiff, in 
flicting injuries 
(a) There being no proof that plaintiff has been struck b 
Brown, Brown moved for direction of verdict his favor 
which motion the Court denied. Was the act the Court 
legally justified? 
(b) Brown then requested the Court to charge the jury that 
only nominal damages could be recovered against him The 


Court refused to charge as requested. Was the Court's refusal 


legally justified? 


(c) Judgment for $2,500 having been entered against both 
defendants, Brown, after execution issued and levy made on 
his property, paid the judgment and now seeks to collect $1,250 


from Smith, who refuses to What remedy, if 


Brown? 


pay 


indictment of man 


Smith was acquitted on the trial of an 


slaughter for causing the death of Jones. Smith was also in- 


dicted for atrocious assault and battery upon Brown, both 
of which crimes grew out of the reckless driving of an auto- 
mobile by Smith on a public highway, whereby both Jones 
and Brown, who were crossing the highway together, were 
struck, the former being instantly killed and the latter being 
severely injured but recovering. Representing Smith, what ac- 
tion would you take in Smith's behalf on his arraignment on 


the Brown indictment? 
alibi 
ob- 


intends to set 
How 


an 


he 


(a) The Prosecutor, learning that L 
in his defense, desires particulars thereof 
tain the particulars and to what extent 

(b) After the State’s case was completed, the 


o 


up 


may 

















to take the stand and testify. The Court, in its charge to the 
jury, said, “When acts of the defendant are testified to which 
prove or tend to prove his guilt, and he, by his oath, can deny 
them, his failure to testify in his own behalf raises a strong 
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presumption that he cannot truthfu deny those facts, and 
the ry can place such importance the fact that the de- 
fendant did not take the stand s own behalf as the 
see fit’. Is the charge objectionable? 
7. Ina iit for maintenance by wife, A.. comm ed J le 
1930, again husband, M., she testified tl 1922 she ent 
t he household M’s fathe I June, 1925, M 
d her |! hed t ry her immedi bu 
ould t have an ordi! dding be ise his fathe ld 
hear of it and they must keep the arriage secre t 
thereupon, they agreed th each other that they were mar 
ind wife: that until June, 1929, they continued to live in the 
ime household and had quent intercourse with each other 
although they retained separate rooms and preserved to all 
itward appearances their status as unmarried persons. A 
onfided to two persons that they were married. One witness 
testified that in his presence A. and M. had addressed each 
ther as husband and wife 
a How should the Court find on the le of marriage 
b) Assume facts as above, except Ut! 1€ recurred sub- 
sequent to January 1, 1940. How should the Court find on the 
issue of marriage? 
28 1) What should be set forth in a certificate of incorporation 
a domestice corporation under the General Corporation Act? 
b) Where should the certificate be filed 
What is cumulative voting? 
d) May it be exercised in New Jersey 
29. You are a director of a New Jersey corporation, which has a 
surplus of $10,000.00. The net profit for 1940 was $5,000.00. On 
December 31, 1940, the directors declared a dividend $25.,- 
000.00. You do not agree with their action 
(a) What should you do 
(1) If present at the directors’ meeting when the dividend 
is declared? 
(2) If absent? 
(b) What liability do the directors incur the declara oO 
such dividend? 
(ec) By whom, and in what Court, and within what time may 
such liability be enforced? 
30. At the trial of an indictment, the prosecution produced wit- 


A., whose competency 
the ground that A 
defense offered to prove 
and expert testimony 


LISS, 


(a) 


was objected to by the defense 


the 


What should the Court do? 


was suffering fron 
insanity 


on 
1 an insane delusion. The 
of the witness by. lay 


(ib) By what tests is the competency of a witness determined? 


ol and 32. C 


her the sum of $2,000.00 


five years before his marriage to B., borrowed from 
After their marriage they lived to- 


gether for ten years, until C’s death. After C’s death, B filed a 
claim with the executor for $2,000 arising out of the failure of 


decedent to said 


B 


the 


claim 


pay 





sum 
assigned said claim to A 


The 


fo 


executor disputed said 
r $500.00; A. promising B 





to divide with her any amount received in excess of $500.00 
A bill was filed by A. against the executor, who, in his an- 
swer, pleaded 
1. No knowledge or information with regard to the loa 
2. Lack of jurisdiction in the court 
3. Laches 
At final hearing, the Vice-Chancellor, over objecti permit- 
ted B. to testify to the above facts. and found for the com- 
plainant, A. The executor appeals and assigns the following 
reasons 
1. The court lacked jurisdiction because f med 
2. Error in over-ruling defense of 1es 
3. Er. 1 receiving testimony o f 
Rule ach of the reasons assigned 
33. In t law by A. aga t B ( i kK g ! 
tra VI I iined a au t ld er ed 
nin f davs' writt tice | el A ed 
I \ le I ld 
title h f $1,000. B C naki 
k ded tl i e€ ter 
é t ! I t B 
> t M I 
stinec I S f e! nat aid 
t s terms, Was S 1 and placed i: sk 
des nd n ed. B's secre estified . 
he end h d: t ike tters $ k 
Ss I d 1 he a rtner tl ad 
she f f tters ed. B. tes a 
vas ¢ ed. a ] S 5 
C ddress th \ stified I 
rece d B 4 B.n é 
d R 
34. I t ft, A 
35 ff 
nd 
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eved him nd within nat 
days é ried. Ti ’ 
age | ef ithout 
The qd ; =i 
ind € i me A ‘ 
€ 1939 € wr ' 
went to Canada on a t 1s 
dea olvil the pur ion 
chartering of a boat. I P ; n 
told her at the beginning nt 
their acqualntance tna a < 
1 navigator. Upon the ages 
sion of his na in Ca dil 
try, bu denied ad ae 
because of hi 10n-cit a °- 
At just about this time t tom pet 
nt war broke out betwe ai t 
British Empire and Ge . , 
The Canadian authorities up 
learning defendant was . Ge. , 
man citizen, interned hi 2 _ 
concentration camp whe. ee . 
apparently still confin ; or es 
means of this happening nd ‘i 
tiff ascertained the fa 4 
defendant's representat . hn 
his American citizensh S .< 
has refused to live wi gre 
since that time and th 
she instituted this action for ru 
annulment of her marri —" jefi 
The defendant's learns . ‘ 
ite 01 
sel urges that as the marri a an 
was consummated the a said in | 
citizenship of the defenc - # ne 
not go to the essence ° eft 
marriage relation, and | as nye 
affect the marital stat Ei de dar 
argues that plaintiff lost hig mor tes 
oy her marriage to a - ti de: 
zen. In support of the th be. 
tentions he stresses th ste cla 
mony of the plaintiff herse 1 ntr. 
the effect that she proba mething m 
would have married de/enda dlationshi, 
had he been a British cit he 
It is true that plaintiff I ns' 
fied under cross-examina tructure 
But she explained that r that reas 
son a citizen of Germal or pu 
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yf that country’s gov eed wher 
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the judicial placement — 
ma upon a person beca ™ 
German  citizenshit - oa 
uld not be branded = 
British citizenship se: 
D ‘ r ted ou - ani 
tion to defend ¥ ¥ 
due to the fact thé s Rote 
Ure «< if rt t 4 
Mien 0 ke 
E ae s a 
schor 
d 
- andes <5 iff-h 
I a 
+ + ai 
irties 
D t R t s ’ 
° 
id. T a ane 
9 la 
a tM 
& 24 iar 
: a 














ish 


fam ination 


at tne rea 


lal W 





64 N. J. L. J. Index Page 197 





NEW JERSEY LAW JOURNAL, THURSDAY, APRIL 24, 1941 


Page Nine 





























| CASES OF INTEREST 


inued from 8) 


Jage 


“onsent of the plaintiff 
idulently procured 
by section 1139, C.P.A. 
rlier adjudications in 
tended to support the 
a marriage could 
nulled for a fraudulent 
tation, unless it pertain- 
se rights and duties of 


that 
Nat 


tion and _ consortium 
ie law attaches to the 
tatus. But in the case 
nzo v. diLorenzo (174 


the Court of Appeals 
held that the fraud 
necessarily deal with 
itials of the marriage 
and that any fraud is 
to justify an annul- 
it be “material, to that 
hat, had it not been 
the party deceived 
1t have consented to 
iage” (p. 471), and if it 
ich a nature as to de- 
ordinarily prudent per- 
474). That principle 
to-day ‘(Schonfeld v. 
d, 260 N. Y., 477; Beard 
238 N. Y., 599; Dom- 
8 App. Div., 454) 
atute does not under- 
iefine what would con- 
tionable fraud for pur- 


annulment. Hence, as 
s said in Schonfeld v. Schon- 
id pra, at p. 479): “the 
urt left free to meet each 
seas it arises, and to apply to 
e defendant’s conduct the im- 
emor test of fair and con- 
ientious dealing.” 
It has been noted that our 
ute declares marriage to be 
il contract. It is, however, 
mething more than that. It is 
rlationship which forms the 





the family, and which 
onstitutes the unit of 
ture of our civilization. 
reason the state, as a 
f public policy, in- 
n preserving it. Its an- 
for fraud will not be 
where the false repre- 
concerns a matter that 
lore substance than a 
price fancy The 
tuation to which it re- 

be a material one, 
nee of which may rea- 
affect 
eing of an ordinarily 
and prudent person 
i v. Schonfeld, supra, 
Was the defendant's 
resentati of his 
citizenship, in the 
ase, of that nature? 
that question 
1e key to the determin- 
nis action. 


Schonfeld case 
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or 


calculated to 
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to 
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of Appeals held that 
tiff-husband 


was en- 
annulment because 
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is 


of his wife’s false representation 
that she possessed $8,000, which 
she would make available to him 
upon their marriage to enable 
him to acquire an interest in a 
business enterprise. 

In the case at bar, the plain- 
tiff’s primary concern was that 
her husband be an American cit- 
izen. That was precisely what he 
falsely represented himself to 
be, in order to gain her consent 
to marriage. Here is a young wo- 
man filled with joyful pride over 
the fact that the roots of her 
family for generations have 
been planted in the soil of free 
and democratic America, who 
avails herself of her legal right 


to give her hand in marriage 
only to one who is himself a 
citizen of that same America. 


Was that a condition so capri- 
cious that the failure to conform 


to it may be overlooked? This 
court will not so hold. 
The startling events which 


have been occurring on the in- 
ternational stage with such 
kaleidoscopic change and rapid- 
ity emphasize the priceless privi- 
lege of American citizenship. In 
other nations where democracy 
once flourished it has withered 
under the tyranny of dictator- 
ships more savage and more ar- 
rogant than the despotisms of 
medieval days. In those lands 
the culture of the human mind 
has been fettered by the mad 
ignorance of self-styled Fuehr- 
ers and Duces. Their people have 
been denied the freedom to 
speak and write their thoughts 
They may hear and learn only 
those things which are ordered 


terialism has been encouraged 
to supplant the moral precepts 
given to mankind on Mount 
Sinai, and which are bedrocked 


upon the two Divine Command~ggnied to the humblest 


ments to love God and to love 
neighbor. The golden rule has 
given way to the rule of gold. 
Might has taken the place of 
right. Justice is administered in 
star chamber, not on the basis 
of truth and equity, but by fav- 
or. Imprisonment and death 
have been imposed upon persons 
without the formality of accusa- 
tion. The worship of God ac- 
cording to one’s conscience has 
brought the reprisal of death or 
of unspeakable torture worse 
than death. Property which has 
been fairly earned and saved by 
the individual’s energy, honesty 
and thrift has been confiscated. 
Honor has been exultingly be- 
trayed, and deception has been 
exalted above verity. Personal 
liberty has been banished by the 
malevolent zeal of secret police. 
Labor is regulated by the last of 
the slave master. Human dignity 
itself has been debased. And 
these things have come to pass 
among those peoples because 
frenzied and frowning dictators 
have so willed it. There the the- 
ory of government is that the 
individual is created to serve the 
state according to the arbitrary 
fiat of its head. 

But here, in democratic Amer- 
ica, the state was created by the 
people to serve them, not to en- 
slave them or constrict their 
development. Here, the natural 
rights of freedom of speech and 
of the press, of freedom of wor- 
ship, and of equality before the 





acts of negligence charged against the defendant company. 
(2) The complaint fails to state facts sufficient to constitute 


At the trial defendant made his reserved motion to strike. Rule. 


(a) In the trial of a civil action, is it necessary for the plain- 


tiff to be present in Court when the jury renders its verdict: 


(b) In the trial of a civil action, is it necessary for the Judge 
who presided to be present to receive the verdict of the jury: 


' In the trial of an indictment, may the verdict be received 


by their rulers. Paganistic ma- 
~ ’ 
ATTORNEYS’ EXAMINATIONS 
(Continued from page 8) 
a cause of action. 
36 
(1) At common law 
(2) At the present time 
(1) At common law 
(2) At the present time 
(Cc 
in the absence of the defendant? 
37 


A suit was instituted in the Common Pleas Court by plaintiff 


against defendant on his promissory note. A notice was en- 


dorsed on the summons and 
of abode, with a member 
teen years. 


On July 


19, 1940, the attorney for plaintiff entered on 


complaint at defendant's place 


of his family above the age of four- 
The defendant did not file an affidavit of merits. 


the 


minutes of the court a rule for judgment by default against 


the defendant, and damages 
plaintiff caused its judgment 


Court, 


appointed trustee and qualif 
vacate the judgment, and if 
grounds? 


38. A bill in Chancery was filed by A 
him to B. upon the ground 
denies the alleged duress, an 
to him. B died after filing the 
to probate by which, after di 


devised and bequeathed all th 


were assessed. On July 23, 1940, 
to be docketed in the Supreme 


execution to issue and levy to be made. On August 1, 
1940, the defendant was adjudicated a bankrupt, and A 


was 
ied. Could the trustee move to 
so, in what Court and on what 


to set aside a deed made by 
duress. The answer of B. 
d avers a y conveyance 
answer, leaving a will admitted 
debts to be paid, he 
tate, (includ- 
, to his son X., 


+ 
Ol 


recting his 


e residue of his € 


ing the land conveyed by the deed in question 
appointing Y. as executor. What was the effect of B’s death on 
the suit and what steps are necessary to enable the com- 
plaint to proceed with the suit’ 

<9. Defendant T. guaranteed the title of certain property on which 
complainant C. took a bond and mortgage from owner O. C 
later assigned the bond and mortgage to K., guaranteeing the 


principal and i 
discovered that 
of the 


ts of 
later 


execution 


paymen 
It wa 

time of 
by K 
close the 


anlainan? lacy 
complainants Dy 


(b) 


reason of 


mortgage; to 


iterest. 


bond and mortgage 
and C. as complainants against O. and T., (a 


the defect 


Default 


title 


was made by O. 
defective at the 
Suit is instituted 
to fore- 
sustained by 
and to ob- 


the was 


} 
10SS 


the 
in title; 


ascertain 


(c) 


tain a decree against T. for such loss. Motion is made by both 
defendants to strike the bill on the following grounds: 


Bill is multifarious. 


(a) 


b) As to T. the claim is unliquidated and cognizable only at 
law and damages assessable by a jury. 


Draw verified petition for dive 


ree for simple desertion. 


. standards. Truly the American— 





are guaranteed to 


one by our Constitution. Not by 
virtue of his race, his color or 
his creed may these rights be 
in the 
land; nor abridged save volun- 
tarily by the people themselves. 
Life, liberty and the pursuit of 
happifess are the common her- 
itage of all. The right of person 
and the right of private property 


law, every 


are every man’s_ possessions. 
They may be violated neither by 
the mightiest public executive 


nor by the lowliest village con- 
stable. Justice is meted out with 
impartiality, and is founded 
upon laws equally applicable to 
all. Condemnation of one charg- 
ed with crime must be _ pro- 
nouncd by a jury of his peers. 
Those who bear witness against | 
him must confront him. His | 
trial must be in public. Repre- 
sentation by counsel is assured | 
to him, though he be lacking in | 
private means. The gates of op- | 
portunity are opened so widely 
that all who wish may enter. | 
The progress which one may | 
make on its path, is limited sole- 
ly by his ability, industry and 
character. Spiritual values have | 
not been dissipated by sordid 


be he native-born or natural- 
ized—may paraphrase the proud 
boast of the Apostle Paul and | 
proclaim that he is a citizen of | 
no mean country. 


In the light of all these con- 
siderations the plaintiff’s insist- 
ence that her spouse must be an 
American citizen cannot be re- 
garded as the mere expression 
of a frivolous desire. In the case 
of Truiano v. Truiano (121 Misc., 
635) the plaintiff - wife was 
awarded a decree of annulment 
because her husband falsely re- 
presented himself to be an Amer- 
ican citizen. Defendant’s counsel 
seeks to distinguish that case 
from the instant one on the 
ground that when the parties 
there were married the federal 
law then in force caused the 
wife to lose her citizenship by 


her marriage to an alien; and 
also to lose her position as a 
public school teacher—to the 


holding of which citizenship was 
essential. He argues that since 
the enactment of the amend- 
ment which became effective on 
September 22, 1922 (8 U.S.C.A.,, 
section 9), an American woman 
does not lose her status as a cit- 
izen by marrying an alien. That 
contention, of course, is sound. 
But it ignores the important 
right which the plaintiff in this 
case, under certain circum- 
stances, may potentially lose by 
her marriage to defendant—and 
that is the right to bear children 
who themselves would be Amer- 


ican citizens. Were plaintiff and 
defendant both citizens. and 
were children born to them 
while sojourning in a foreign 
land, such children would have 
the status of native-born Amer- 
ican citizens. But that status is 
not accorded to children so 
born where the father is an 
alien. In such cases they wold, 
I 1 instances at least, ac- 


the citizenship of their 


| Services Avatiable to Attorneve Onle 


In my opinion, principle and 


reasoning compel the conclu- 
sion that the false representa- 
tion of American citizenship 


made by the defendant was a 
material one. It not only induced 
plaintiff's consent to marry him, 
but it was “adequate to induce 
it by offering a motive sufficient 
to influence the conduct of a 
(person) of average intelligence 
and prudence” (1 Bigelow on 
Fraud, 497). Plaintiff's avowed 
objection to marriage with one 
who bears willing allegiance to 
the Nazi regime finds support 
in the unhappy history which 
has been—and even now is be- 
ing—written by Nazism and its 
Fascist and Communist part- 
ners, with the blood and tears 
of millions of innocent, helpless, 
peaceably-disposed men, women 
and children; a history in which 
has been recorded the indiscrim- 
inate killing, not only of com- 
batants, but as well of defense- 
less civilian populations in their 
homes and hospitals, and the 
bombing alike of religious tem- 
ples and fortified works. 
Judgment is directed in favor 
of the plaintiff annulling her 
marriage to the defendant, with 
costs. Submit decision and de- 


cree in accordance herewith. 
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e of Boston’s wayward citi- 
Zens 


Sentence 


was being passed on 


the latest of these when the 
door from the lockroom was 
opened and an officer entered, 
leading a wretched-looking man 
chargea with being a “common 
drunkard.’ 

But before the judge could 


sentence him like his fellows, to 
the House of Correction, there 
rose from his place a “fidgety old 
fellow, whose skin 


piece of brown parchment.” 


With no hesitation he addressed 
the court: 

Your Honor, if this man be 
given another chance, I will 
take him under my care and 
answer to the court for his 
conduct. Jail will ruin him! 
Before the judge they stood, 

the prisoner whose “appearance 
and looks precluded a belief in 
the minds of others that he 
would ever become a man 


and the determined 
respectful Boston shoemaker, 
John Augustus. Impressed with 
the earnestness and the expres- 
resolve of the sup- 
the judge agreed 

prisoner was bailed in 


again,” yet 


sion of firm 
pliant 


The 


custody of John Augustus and 
following a period of probation, 
ordered to appear for sentence 
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